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FEDERAL ASSISTANCE FOR
RENEWABLE ENERGY FINANCING

Federal Assistance for Renewable Energy Financing

The United States government has moved aggressively to create programs that support the development 
of renewable energy projects.  These programs take the form of subsidies, grants, tax credits and loan 
guarantees.  In many instances, renewable energy projects are not feasible without this government 
support.  The following describes the primary programs available to renewable energy projects.  These 
programs have very specific requirements and are, in general, very competitive.  It is expected that the 
number, type and scope of the programs will continue to evolve, and therefore this description is not 
intended to be exhaustive. 

U.S. Department of Energy Loan Guarantee Programs

DOE Loan Guarantees – The 1703 Program

Under Section 1703 of the Energy Policy Act of 2005, the U.S. Department of Energy ("DOE") is 
authorized to make loan guarantees for projects that avoid, reduce, or sequester air pollutants or 
anthropogenic emissions of greenhouse gases, and employ new or significantly improved technologies as 
compared to commercial technologies in service in the United States at the time the guarantee is issued.  
Specific categories of projects that are eligible under Section 1703 include renewable energy systems, 
advanced fossil energy technology, hydrogen fuel cell technology, advanced nuclear energy facilities, 
carbon capture and sequestration practices, energy efficiency technologies and pollution control 
equipment.

The principal purpose of this original DOE loan guarantee program is to encourage early commercial use 
in the United States of new or significantly improved technologies in energy projects.  Eligible 
technologies are those that are able to be commercialized but lack the ability to obtain debt financing, and 
have therefore not yet been widely employed on a commercial basis in the United States.  The objective 
of supporting such technologies is to foster sustained economic growth, yield environmental benefits, and 
produce a more stable and secure energy supply.

Expanded DOE Loan Guarantee Authority and Funding – Section 1705

This year's American Recovery and Reinvestment Act of 2009 (the "Recovery Act") substantially 
expanded the categories of projects eligible for DOE loan guarantees by enacting a new Section 1705 of 
the Energy Policy Act of 2005.  Previously, an applicant had to establish that its proposed project would 
employ new or significantly improved technologies.  The Recovery Act now makes existing commercial 
technologies in the wind, solar, and geothermal industries eligible to receive loan guarantees, as well as 
commercial projects that manufacture components related to renewable energy generation.  Second, the 
law expanded eligibility to electric power transmission systems, including upgrading and reconducting 
projects.  Lastly, eligibility now extends to pilot and demonstration scale biofuels projects that are likely 
candidates for full commercial use as transportation fuels.  For all of these categories, the Recovery Act 
imposed two major conditions on all three new categories eligible for the loan guarantee program:  (1) 
any eligible project must commence construction before September 30, 2011; and (2) such projects must 
comply with the Davis Bacon Act in establishing wage rate requirements for federal-like construction 
projects.  The previous program had no such limitations.
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By law, DOE loan guarantee default contingencies (which constitute the credit subsidy cost) must be 
backed by either current federal appropriations or by specific sources of money set aside and reserved by 
the government.  Current regulations require the group of loan guarantee applicants to cover the full cost 
of the credit subsidy by paying fees, rather than using federal appropriations to support the cost of 
potential defaults.  The Recovery Act, however, specifically appropriated funds to cover the subsidy cost 
in an amount that will enable an estimated $60 billion in guarantee loan authority.  This set-aside 
eliminates a substantial cost that the pool of loan guarantee applicants would otherwise have had to pay 
as an up-front fee before DOE would issue a guarantee.  

These Recovery Act reforms and the aggressive pace of loan guarantee offerings have come at a critical 
time when economic conditions have dampened what was once a vibrant finance market for clean 
technology growth.  Although applicants are still required to take an equity stake in proposed projects, 
obtaining a federal loan guarantee may now be the most promising method to finance a clean technology 
project.  As originally implemented by DOE, the Loan Guarantee Program was slow to be put into place, 
with only one guarantee issued since 2006.  With passage of the Recovery Act and the implementation of 
various streamlining measures by the Obama Administration, this Program may now evolve into the 
vehicle of choice for project development in the immediate future.

Post-Recovery Act DOE Loan Guarantee Solicitations

In July, 2009, DOE released two loan guarantee solicitations.  One targets energy efficiency and 
renewable energy ("EERE") projects that incorporate new or substantially improved technologies, while 
the other is directed at transmission infrastructure development projects that can begin construction 
before October 2011. 

Funding Opportunities for Improved EERE Technologies

The EERE solicitation makes $8.5 billion of loan guarantee authority available for qualifying new and 
substantially improved EERE technology projects under the existing Section 1703 Program of Title XVII of 
EPACT.  Because this round also solicits projects that would be eligible for the new Section 1705 
Recovery Act loan guarantee program, this solicitation includes an additional $2.5 billion to pay for the 
credit subsidy costs for applicants who, in addition to meeting the requirements of the Section 1703 
program, also meet the requirements of the new loan guarantee program established under the Recovery 
Act.  Of this $2.5 billion, $500 million is reserved for applicants seeking loan guarantees for "leading edge 
biofuel projects."

To be eligible for funding under this solicitation, a project must avoid, reduce or sequester air pollutants or 
anthropogenic emissions of greenhouse gases, and employ one or more new or significantly improved 
EERE technologies.  Industry sectors that DOE considers to be potentially eligible for funding include 
biomass; efficient electricity transmission, distribution and storage; geothermal; wind, hydropower and 
solar; hydrogen and fuel cell technology; and energy efficiency projects. 

Additionally, an eligible project that is also an accepted commercial technology can obtain credit subsidy 
funding under Section 1705, provided it fits within one of the following categories: renewable energy 
systems, including incremental hydropower, that generate electricity or thermal energy and facilities that 
manufacture related components; and certain "leading edge" biofuel projects.  To be eligible, these 
Section 1705 projects must (1) commence construction no later that September 30, 2011, and (2) comply 
with Davis-Bacon Act construction wage rate requirements.
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Funding Opportunities for Transmission Infrastructure

The second solicitation, authorized by the Recovery Act's Section 1705 program, makes available up to 
$7 billion in loan guarantee authority for major electric transmission projects that are reasonably likely to 
commence construction no later than September 30, 2011.  The projects must fall within one of several 
priority categories of transmission projects, and projects that support the generation of power from 
renewable energy resources will receive special consideration.  

Both of the July, 2009 solicitations employ a "rolling application" process.  The EERE solicitation 
establishes seven rounds of application periods, the first beginning on September 14, 2009 and the last 
on August 24, 2010.  Three rounds of application submissions are planned for the transmission 
infrastructure project solicitation, the first on September 14, 2009 and the final scheduled for January 25, 
2010.

New Loan Guarantee Opportunities

On October 7, 2009, the DOE released another Recovery Act-authorized loan guarantee solicitation, 
targeting commercial renewable generation projects.  This new Solicitation makes available up to $8 
billion in loan guarantee authority to finance commercial renewable energy generation projects that use 
conventional wind, solar, biomass, geothermal, hydropower, waste and landfill generation technologies.

DOE's Financial Institution Partners Program

Concurrently with the announcement of the October solicitation, DOE announced the creation of its new 
Financial Institution Partnership Program ("FIPP").  Under FIPP, the project developer is required to 
partner with eligible FIPP financial institutions that will in turn apply directly to DOE for loan guarantees.  
FIPP limits the amount of the guarantee to only 80% of the maximum aggregate loan principal and 
interest, and since the loan itself can only be for 80% of the total project cost, a guarantee obtained under 
FIPP will cover only 64% of the total project cost.

Renewable Energy Tax Benefits Under the Stimulus Package

One of the key objectives of the Recovery Act was to make federal renewable energy tax incentives 
immediately available to developers in order to stimulate economic growth.  Congress included three 
primary incentives in the Recovery Act to assist the renewable power technology industry: (i) the 
production tax credit (PTC); (ii) the investment tax credit (ITC); and (iii) the ability to monetize those 
credits into cash in the form of a cash grant equal in value to the available credit (Cash Grant). 

The Renewable Energy Production Tax Credit

The production tax credit is equal to 2.1 cents per kilowatt hour produced by wind, closed-loop biomass, 
geothermal, and solar facilities.  The credit is 1.0 cent per kilowatt hour for open-loop biomass, municipal 
solid waste, and qualified hydropower.  The Recovery Act extended these tax credits to cover the next 
three years.

The Investment Tax Credit

The investment tax credit is either a 10% or a 30% tax credit for certain qualifying renewable energy 
projects which may only be claimed as an alternative to the PTC.  The Recovery Act extended the ITC to 
include qualifying projects placed in service prior to the end of 2016.
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Monetizing the Tax Incentive

The Recovery Act provides that any renewable energy generator entitled to either the PTC or ITC can 
elect to receive a cash grant in lieu of claiming an ITC, with the grant amount excluded from the taxable 
income of the recipient.  Department of Treasury regulations require the taxpayer to advance the costs 
associated with construction, development or purchase of the qualifying property prior to claiming the 
cash grant.

Tax Credits for Manufacturers of Advanced Energy Equipment

DOE and the Department of the Treasury recently announced the implementation of a new Advanced 
Energy Manufacturing Tax Credit, which will award $2.3 billion in tax credits to developers of facilities that 
manufacture particular types of energy equipment.  The Recovery Act authorized a 30% tax credit for 
investment in projects that reequip, expand, or establish manufacturing facilities that produce renewable 
energy and related activities.  Credits will be allocated in a competitive bidding process.

U.S. Department of Agriculture Loan Guarantee Programs

The Business & Industry Program – the "Workhorse" Lending Program at USDA

The Department of Agriculture ("USDA") administers a wide variety of programs in which financing 
assistance is made available through guaranteed loans.  Although many of these programs are targeted 
directly at providing assistance to specific rural constituencies, including rural utilities, rural housing 
projects, and rural businesses and cooperatives, the basic loan program is used to provide financing to a 
host of renewable energy initiatives enacted in the 2008 Farm Bill.

The Rural Development ("RD") agency within USDA is charged with delivering four guaranteed loan 
programs, including Community Facilities, Water and Waste Disposal Facilities, Business and Industry, 
and the Rural Energy for America Program.  Although RD sought to unify all four programs under a 
unified lending platform by a rule proposed in December, 2008, that proposed rule has been withdrawn 
and each program continues to operate under its own regulatory framework.  The following discussion 
focuses on the Business and Industry guaranteed lending program, which is the backbone of the various 
renewable energy project financing programs administered by RD.

The intended purpose of the RD's loan guarantee program, as well as the key program guidelines and 
lending parameters can be summarized as follows:

 The purpose of the B&I guaranteed loan program is to improve, develop, or finance business, 
industry, and employment and improve the economic and environmental climate in rural 
communities.

 Eligible loan purposes include business acquisition (when the loan will keep the business from 
closing); business enlargement and development; purchase of land and interests in land, 
buildings, and facilities; purchases of equipment; pollution control and abatement; startup costs 
and working capital.

 Eligible borrowers include corporations and other entities organized on a for-profit basis that are 
engaged or propose to engage in a business, including manufacturing, wholesaling, retailing, 
providing services, or other activities that provide employment, improve the economic or 
environmental climate, etc.  Borrowers must meet citizenship requirements and the business 
financed must be located in a rural area, which is defined generally as any areas other than a city 
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or town that has a population of greater than 50,000 inhabitants, and the urbanized area 
contiguous and adjacent to such a city or town.

 A Certified Lender Program is designed to expedite loan approval, loan making, and loan 
servicing by identifying in advance those "eligible lenders" that are qualified to participate in the 
guaranteed loan program.

 There are two types of Guarantee Fees that are initially paid by the lender: (1) the initial 
guarantee fee, paid when the loan note guarantee is issued, of up to 2% of the loan amount (the 
fee may be included in the loan amount); and (2) the annual renewal fee, in a percentage amount 
established annually by RD, which is required to maintain the enforceability of the guarantee as to 
the lender.

Bioenergy Initiatives Authorized by the 2008 Farm Bill

Title IX of the 2008 Farm Bill enacted and expanded upon a host of programs designed to encourage and 
support the expansion of biobased energy production.  Many of these programs are oriented toward 
agricultural producers in the form of feedstock production incentives, and additional assistance is 
provided to non-profits activities and research and development efforts.  However, there are two 
programs that make financing assistance available to commercial biofuels projects in the form of either 
guaranteed loans or grants.

Section 9003 – Biorefinery Assistance Loan Guarantees

Section 9003 authorizes a Biorefinery Assistance loan guarantee program for the "development, 
construction, and retrofitting of commercial-scale biorefineries using eligible technology" that convert 
renewable biomass to advanced biofuels, and also authorizes grants for demonstration-scale 
biorefineries.  An "eligible technology" is one that is being adopted in a viable commercial-scale operation 
that produces an advanced biofuel, or that otherwise has been demonstrated to have technical and 
economic potential for commercial application.

Loans may be guaranteed for up to 90 percent of total principal and interest, with the maximum loan 
amount capped at $250 million and/or 80 percent of total project costs.  Guarantees are awarded based 
on a competitive scoring system that takes into consideration ten statutory review criteria, including 
whether the applicant has established a market for the advanced biofuel produced, whether other similar 
facilities are located in the project area, whether the applicant proposes to work with producer 
associations or cooperatives, and the level of local ownership proposed in the application.  The Farm Bill 
authorized funding in the amount of $75 million for FY-09 and $245 million for FY-10, with an additional 
$150 million in discretionary funding authorized for FY-09 through FY-12.

The Program is administered through Rural Development's Business and Cooperative Programs ("RBS").  
Funding during fiscal year 2009 was made available in two phases to allocate a total of $75 million in 
budget authority.  To date, RBS has funded only two projects, which may reflect an administrative 
decision within the agency to mobilize Recovery Act-funded projects as a first priority.  RBS published an 
advanced notice of proposed rulemaking on November 20, 2008, inviting comments on the 
implementation of the Biorefinery Assistance program, and although comments were due January 20, 
2009, no additional information has been made available and no the agency has taken no further action 
on the rulemaking proposal.
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Section 9004 – Repowering Assistance Program

This section seeks to encourage existing biorefineries to replace fossil fuels used to generate heat or 
power to operate the biorefineries by making direct grant payments for the installation of new systems 
that use renewable biomass or for the new production of energy from renewable biomass.  To be eligible 
for payments, biorefineries are required to demonstrate the feasibility of the renewable biomass system 
based on an independent study.  For FY-09, $35 million in mandatory funding is available, with additional 
annual discretionary funds of $15 million authorized for FY-09 through FY-12.

This document is intended to provide you with general information about issues related to federal assistance for renewable 
energy financing. The contents of this document are not intended to provide specific legal advice. If you have any questions 
about the contents of this document or if you need legal advice as to an issue, please contact the attorney listed below or your 
regular Brownstein Hyatt Farber Schreck, LLP attorney. This communication may be considered advertising in some jurisdictions.

Steven C. Demby
sdemby@bhfs.com
T 303.223.1119

Bret A. Fox
bfox@bhfs.com
T 303.223.1238

Denver Office
410 Seventeenth Street
Suite 2200
Denver, CO 80202-4432

©2009 Brownstein Hyatt Farber Schreck, LLP. All Rights Reserved.


